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ARGUMENT
Plaintiff was not expressly advised to obtain a belowsurface inspection of the pool.
In part 1(A)(1) of their Argument, defendants repeatedly
assert that "Plaintiff was expressly advised to obtain a belowsurface inspection of the pool."1

That is simply not the case.

In support of their assertion, defendants point to the following
qualification found in the AmeriSpec report:
Our review is limited to above ground or visible items only.
It is an operational inspection of the accessible equipment
and components and is therefore limited in scope. If
concerned, client is advised to have a licensed pool company
perform an in-depth review and/or service.
R.107 (emphasis added).
The quoted language clearly does not expressly advise
plaintiff "to obtain a below-surface inspection of the pool."

If

it did, this would be a different case. What it does advise is
that if she was concerned plaintiff should have an in-depth
review by a licensed pool company.

It is clear from the report,

however, that AmeriSpec saw no reason for concern.
plaintiff saw no reason to be concerned.

Likewise,

Accordingly, except

when viewed from hindsight, there was no reason for her to obtain
an inspection of the non-accessible areas of the pool.
None of the authorities of which plaintiff is aware suggest
that an "in-depth" inspection of a non-accessible area is a
condition precedent to a buyer's fraudulent non-disclosure claim.
To the contrary, the authorities speak of defective conditions

^rief of Respondents at page 6.
l

which are not "ascertainable by an untrained buyer,"2 "not easily
discover[able],"3 "not readily observable,"4 not "within the
reach of the diligent attention and observation of the buyer,"5
and not discoverable by an "ordinary inspection,"6
Clawson,

In Elders

v.

384 P.2d 802, 804 (Utah 1963), this Court specifically

rejected the contention that the buyers were required to obtain
an independent investigation of a defective condition "of which
they knew nothing."
There is no question that the leaks at issue in the case at
bar were not easily discoverable or readily observable, and they
were not ascertainable by plaintiff's professional inspection
company, let alone by plaintiff's untrained eye. As was the case
in Elder,

plaintiff respectfully submits that it is not

reasonable to suggest that she should have obtained an in-depth
investigation of a defective condition of which she knew nothing.
CONCLUSION
For the foregoing additional reasons, plaintiff respectfully
requests that the Memorandum Decision of the Court of Appeals be
reversed and that this action be remanded to the Court of Appeals
with instructions for remand to the trial court for a trial on
the merits.
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